Holiday Entitlement for Sick Workers: The Latest Position
The position regarding the carry-over of annual leave accrued by workers on sick leave has been the subject of much debate, but a recent case has provided some assistance regarding how the relevant (and contradictory) legislation should be interpreted – and it’s not good news for employers! 

Under the European Working Time Directive, workers are entitled to at least four weeks annual leave. However, when the Directive was implemented into national law under the Working Time Regulations 1998, the government provided for a more generous 5.6 weeks per year. Although the legislation is contradictory in terms of whether carry-over of holiday into the next leave year is permitted (the Directive permits it, whilst the Regulations do not), case law has tended to interpret the Regulations in such a way that carry-over can be permitted in the event that the worker has been unable to take annual leave due to sickness absence in the relevant holiday year. However, until recently, little guidance has been available on the question of whether the carry-over should extend to the 5.6 weeks provided for under the Regulations, or limited to the four weeks under the Directive. 
This is where the recent case of Adams and another v Harwich International Port Ltd can assist. Although only a Tribunal decision (and therefore guidance only, as opposed to binding), it does give an indication as to where the Tribunals are heading. The case involved two employees, both of whom were absent from work due to sickness for a number of months. Upon their return to work, they requested that their annual leave could be carried forward into the next leave year. The employer refused and the case went to a Tribunal. The Judge held that the employer had been incorrect in prohibiting the carry-over, and further, that the carry-over should extend to the entire 5.6 weeks annual leave provided for in the Regulations. 
The case certainly favours employees on sick leave and is indicative of the changes in legislation due over the next few years. The Government has in fact already proposed amendments to the Working Time Regulations 1998 to allow carry over of holidays while on sick leave. 

For employers, the safest way of dealing with this issue is to allow carry-over of 5.6 weeks. If employees have any contractual right to holidays in excess of 5.6 weeks, this will be lost (unless their contracts state otherwise). Ultimately, it is recommended that employers should seek professional legal advice in the event that this situation arises.

